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 1.  TIME:  9:00   CASE#: MSC17-02450 
CASE NAME: CASTELAR VS. TWM INDUSTRIES 
HEARING ON MOTION FOR PRELIMINARY APPROVAL OF CLASS ACTION SETTLEMENT 
FILED BY BARDOMIANO CASTELAR 
* TENTATIVE RULING: * 
 

Plaintiff seeks preliminary approval of a class-action settlement and PAGA settlement of 

this matter alleging that defendant TWM Industries, an operator of four Carl’s Jr. restaurants, 

violated the law by failing to provide all required meal and rest periods, failing to pay all wages 

for all hours worked, and other violations arising from those failures.  The matter was initially set 

for hearing October 17, 2019, and the day before the hearing, the Court issued a tentative ruling 

setting forth specified concerns, and requesting supplemental briefing.  The matter was 

continued to January 9, 2020. 

A. Terms of the Settlement. 

The gross settlement amount is $305,000. 

The settlement was negotiated with the assistance of an experienced mediator. 

Notice of the PAGA claims was provided to the Labor & Workforce Development 

Agency.  Notice of the settlement motion has been provided to the LWDA.  

Plaintiff estimates that there are 166 members of the class. 

The agreement contains a release, which, while long, appears to be somewhat standard, 

and releases essentially any wage claims “that any of the Releasing Parties have or could have 

had against any of the Release parties arising out of” the facts alleged in the complaint.  The 

Court notes that with respect to PAGA claims, this plaintiff had the legal capacity to bring only 

those claims that had been alleged in the PAGA Notice of November 7, 2017. 

B. Standard of Review. 

The primary determination to be made is whether the proposed settlement is “fair, 
reasonable, and adequate,” under Dunk v. Ford Motor Co. (1996) 48 Cal.App.4th 1794, 1801, 
including “the strength of plaintiffs’ case, the risk, expense, complexity and likely duration of 
further litigation, the risk of maintaining class action status through trial, the amount offered in 
settlement, the extent of discovery completed and the state of the proceedings, the experience 
and views of counsel, the presence of a governmental participant, and the reaction … to the 
proposed settlement.”   

Because this matter also proposes to settle PAGA claims, the Court also must consider 
the criteria that apply under that statute. The Legislature’s express command that PAGA 
settlements be approved by the court necessarily implies that there is some substantive 
dimension to the review.  (Labor Code Section 2699(l).)  The Court’s review, however, is 
somewhat hampered by the lack of guidance in the statute or case law concerning the basis 
upon which a settlement may be approved.  The Court has found no binding authority, but one 
federal District Court has addressed the issue.  In O’Connor v. Uber Techs, Inc. (N.D. Cal. 
2016) 201 F.Supp.3d 1110, 1133, the court denied approval of class action settlements that 
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included PAGA claims in part because the plaintiffs’ claims added up to as much as $1 billion in 
PAGA penalties but parties settled those claims for $1 million, or 0.1% of their alleged maximum 
value.  As the court stated, “where plaintiffs bring a PAGA representative claim, they take on a 
special responsibility to their fellow aggrieved workers who are effectively bound by any 
judgment. [citation omitted]  Such a plaintiff also owes responsibility to the public at large; they 
act, as the statute’s name suggests, as a private attorney general, and 75% of the penalties go 
to the LWDA ‘for enforcement of labor laws . . . and for education of employers and employees 
about their rights and responsibilities under this code.’”  (Id., at 1134.)  In that case, the LWDA 
itself filed a brief stating that “[i]t is thus important that when a PAGA claim is settled, the relief 
provided for under the PAGA be genuine and meaningful, consistent with the underlying 
purpose of the statute to benefit the pubic and, in the context of a class action, the court 
evaluate whether the settlement meets the standards of being ‘fundamentally fair, reasonable, 
and adequate’ with reference to the public policies underlying the PAGA.”  (Id., at 1133.)  Since 
a PAGA claim is not a class action, the “fair, reasonable, and adequate” standard may not 
apply, but the LWDA’s view that “the relief provided for under the PAGA be genuine and 
meaningful” does apply.  The Uber Techs court noted that “a court may reduce the penalty when 
‘to do otherwise would result in an award that is unjust, arbitrary and oppressive, or 
confiscatory.’” (Id., at 1134, citing Labor Code § 2699(e)(2).)  Nonetheless, the court noted that 
the plaintiff had provided no “coherent analysis” to justify the “relatively meager value” assigned 
to the PAGA claim.  

California law provides some general guidance concerning judicial approval of any 
settlement.  First, public policy generally favors settlement.  (Neary v. Regents of University of 
California (1992) 3 Cal.4th 273.)  Nonetheless, the court should not approve an agreement 
contrary to law or public policy.  (Bechtel Corp. v. Superior Court (1973) 33 Cal.App.3d 405, 
412; Timney v. Lin (2003) 106 Cal.App.4th 1121, 1127.)  Moreover, “[t]he court cannot 
surrender its duty to see that the judgment to be entered is a just one, nor is the court to act as a 
mere puppet in the matter.”  (California State Auto. Assn. Inter-Ins. Bureau v. Superior Court 
(1990) 50 Cal.3d 658, 664.)  As a result, courts have specifically noted that Neary does not 
always apply, because “[w]here the rights of the public are implicated, the additional safeguard 
of judicial review, though more cumbersome to the settlement process, serves a salutatory 
purpose.”  (Consumer Advocacy Group, Inc. v. Kintetsu Enterprises of America (2006) 141 
Cal.App.4th 48, 63.) 

Plaintiff seeks one-third of the total settlement amount as fees, relying on the “common 

fund” theory.  Even a proper common fund-based fee award, however, should be reviewed 

through a lodestar cross-check.  In Lafitte v. Robert Half International (2016) 1 Cal. 5th 480, 

503, the Supreme Court endorsed the use of a lodestar cross-check as a way to determine 

whether the percentage allocated is reasonable.  It stated:  “If the multiplier calculated by means 

of a lodestar cross-check is extraordinarily high or low, the trial court should consider whether 

the percentage used should be adjusted so as to bring the imputed multiplier within a justifiable 

range, but the court is not necessarily required to make such an adjustment.”  (Id., at 505.) 

C. Analysis of the Agreement. 

The Court initially found that the settlement appeared to meet the standards for 

preliminary approval, but for significant issues concerning the timing of the settlement payments. 
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As initially proposed, the settlement funds will be paid in twenty payments, made over up 

to five years.  Plaintiff’s counsel asserted that defendant would be unable to pay the judgment 

immediately, reducing the actual recovery and possibly leading defendant into bankruptcy.  

(Spivak Dec., Par. 32.)  If at any point plaintiff discovers that the information provided by 

defendant concerning its financial condition was not true, plaintiff may withdraw from the 

agreement.  (Par. 49.)  If a payment is missed, plaintiff has the right to withdraw from the 

settlement.  (Agreement, Par. 48.)     

The Court had raised the following concerns: The agreement provides that settlement 

funds will be distributed within ten days of deposit.  (Par. 29.)  Does this mean that the 

administrator will make twenty separate distributions, each within ten days after the quarterly 

payment?  If so, how will this affect the costs of administration?  How will the administrator keep 

track of class members, many of whom may move during the five-year payment period? 

 Second, the Court also expressed concern regarding plaintiff’s options in the event of a 

default.  Plaintiff might be understandably reluctant to exercise the option to withdraw from and 

void the entire settlement under Paragraph 48.  Would it make more sense to also give plaintiff 

the option of determining that all funds still owed are immediately due and payable, modifying 

the judgment appropriately and seeking to collect on it?  Or simply to exercise ordinary methods 

of collecting on the late payments?  Would a liquidated damage provision be appropriate?  As 

drafted, the agreement leaves the class with limited options in the event of missed payments. 

 In the supplemental briefing, the parties have addressed these issues.  First, the time 

period is shortened to a maximum of three years.  Second, the parties have included an 

acceleration clause and a liquidated damages clause, which enhances counsel’s ability to 

protect the interests of the class.  Third, it is clarified that while payments will be made 

periodically, there will be only one distribution.  In addition, plaintiff has shown that the cost of 

administration for multiple payments would be substantially higher than for a single payment 

($7,250 compared to $20,200). 

For the initial hearing, counsel had attested to having obtained information showing 

defendant’s financial situation (Spivak Dec., Par. 32), but none of this information was provided 

to the Court.  The parties were directed to meet and confer concerning the appropriate 

information, and that a supplemental declaration may be submitted by plaintiff with an 

application for a sealing order pursuant to California Rule of Court 2.550.  The parties have 

instead submitted a declaration of Jeff Cassaretto, a general partner of defendant TWM 

Industries, LP, identifying ten documents that were provided to plaintiff, which consisted of Profit 

& Loss Statements, statements of expense, and an IRS Form 1065 summary statement for 

2017.  Mr. Cassaretto attests to the accuracy of the documents and the material nature of the 

representations made, and that the settlement payment is the maximum that defendant can pay, 

“without seeking bankruptcy protection.”  Under the circumstances, this is minimally sufficient to 

address the issue.  

As indicated in the October tentative ruling, the proposed settlement otherwise was 

sufficient to merit preliminary approval.  The lodestar cross-check and consideration of the 
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individual service award will be addressed in conjunction with a motion for final approval.  For 

that motion, sufficient information to conduct the lodestar cross-check and evaluate the service 

award must be provided. 

The motion is granted.  Plaintiff’s counsel is to prepare an order including the initial 

tentative ruling from October of 2019, this tentative ruling, and the other findings proposed in 

the motion and proposed order previously submitted.  The proposed order is to be submitted to 

the Complex Litigation Department electronic mailbox pursuant to Section XI of the Electronic 

Filing Order. 

 

  

 2.  TIME:  9:00   CASE#: MSC19-00873 
CASE NAME: HERNANDEZ  VS.  CCC 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY CONTRA COSTA COUNTY 
* TENTATIVE RULING: * 
 
The unopposed demurrer is sustained, with 30 days leave to amend.  The complaint fails to 
allege negligence with sufficient specificity, is uncertain, and does not allege compliance with 
the Government Claims Act.  Defendant requests that the demurrer be sustained without leave 
to amend because plaintiff cannot allege compliance with the Government Claims Act.  Whether 
plaintiff can so amend involves a factual matter not proper for consideration on a demurrer.  
On the face of the pleading, the Court is aware only that Paragraph 9 of the form complaint is 
not checked. 

 

  

 3.  TIME:  9:00   CASE#: MSC19-01506 
CASE NAME: IRVINE V FARQUHAR 
HEARING ON MOTION FOR ATTORNEY FEES 
FILED BY SYLVIA K. FARQUHAR 
* TENTATIVE RULING: * 
 
Granted.  Defendant has established that there is an applicable contractual attorney fee 
provision and that she is the prevailing party.  Plaintiff disputes only the amount of the fee, 
arguing that the hours are excessive, given that Defendant prevailed based only on the statute 
of limitations ground.  Defendant is entitled, however, to all hours reasonably expended, and this 
includes time spent researching and developing related issues, even if she only prevails on a 
narrower basis.  (Downey Cares v. Downey Community Dev. Comm.  (1987) 196 Cal.App.3d 
983, 996.)  The hours expended and the hourly rate are reasonable. 
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 4.  TIME:  9:00   CASE#: MSC19-01925 
CASE NAME: LAW VS.  SEQUOIA EQUITIES 
HEARING ON MOTION TO COMPEL INDIVIDUAL ARBITRATION AND FOR STAY FILED 
BY SEQUOIA EQUITIES, INC. 
* TENTATIVE RULING: * 
 

Defendant Sequoia Equities, Incorporated’s motion to compel arbitration is denied as 
moot.  Plaintiff’s amended complaint, having already been served on defendant, shall be filed 
with the Court by January 3, 2020, and defendant shall answer by January 24, 2020.   

On December 23, 2019, this Court signed an order allowing plaintiff to dismiss his 
causes of action nos. 1-7, leaving only the eighth cause of action remaining.  The eighth cause 
of action asserts “Violation of the Private Attorneys General Act [Labor Code§§ 2698, et seq.].”  
Defendants concede that PAGA claims are not arbitrable (Memorandum of Points and 
Authorities in Support of Motion, 10:20-21.)  Plaintiff therefore requests that the present motion 
be denied as moot.  (Opposition, 7:11-15.)   

In defendant’s reply brief, it requests that this Court compel arbitration of the dismissed 
causes of action prior to any litigation of the remaining PAGA claim, arguing that the motion to 
compel arbitration will have to be re-filed if plaintiff later files suit as to his individual claims.  
Defendant cites to Franco v. Arakelian Enterprises, Inc. (2015) 234 Cal.App.4th 947, 965.  
Franco, addressing a situation where both PAGA claims and individual (arbitrable) claims were 
at issue, does not address any voluntary dismissal of claims.  That case simply invokes the 
existing Code of Civil Procedure section 1281.4 procedure, which authorizes a stay of 
proceedings where arbitration has been ordered. 

          Here, although defendants raise concern that the motion to compel arbitration might 
need to be re-filed at a later date, plaintiff cannot be forced to assert claims that, for whatever 
tactical reason, he chooses not to assert.  The Court notes that, even if the motion were granted 
and plaintiff were to dismiss the entire action prior to arbitration, re-filing a new case asserting 
his PAGA claim as the sole cause of action, this would be permissible.  (Cardiff Equities, Inc. 
v. Superior Court (2008) 166 Cal.App.4th 1541, 1543-44.)  Certain procedural protections, 
such as collateral estoppel and statutes of limitation, remain in place to protect defendant.  
(See Cardiff Equities, Inc., supra, 166 Cal.App.4th at 1550.)  Additionally, any potential motion 
to compel arbitration of the individual claims would be streamlined since the papers have 
already been prepared. 

 

  

 5.  TIME:  9:00   CASE#: MSC19-01925 
CASE NAME: LAW VS.  SEQUOIA EQUITIES 
CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Parties to appear. 
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 6.  TIME:  9:00   CASE#: MSC19-02016 
CASE NAME: PROMODELING INC.  VS.  CONCILIO 
HEARING ON MOTION TO DISMISS DUE TO PLAINTIFFS MISTAKES OF FACT 
FILED BY CAROL A. CONCILIO 
* TENTATIVE RULING: * 
 
Denied.  Treating the motion to dismiss as a general demurrer, the motion argues that the 
complaint contains false allegations and omits other material facts.  Those arguments cannot be 
raised on a demurrer.  Moreover, there is no proof of service of the motion, and the moving 
party’s default was entered on November 14, 2019, the day before the motion was filed. 

 

  

 7.  TIME: 10:00   CASE#: MSC17-02166 
CASE NAME: BLARDONY VS. DISCOVERY BUILDERS 
ISSUE CONFERENCE 
* TENTATIVE RULING: * 
 
Appearances required. 

 

 

 


